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U.S. Customs Service 


Treasury Decision 


(T.D. 91-88) 


ELIGIBILITY OF CERTAIN IMPORTED ARTICLES FROM CARIB- 
BEAN COUNTRIES FOR DUTY-FREE TREATMENT UNDER 
U.S. NOTE 2(B), SUBCHAPTER II, CHAPTER 98, HARMONIZED 
TARIFF SCHEDULE OF THE UNITED STATES (HTSUS) 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interpretive rule. 


SUMMARY: As explained in this document, it is the position of the U.S. 
Customs Service that articles (other than footwear and parts of foot- 
wear) classified in HTSUS provisions which include a textile category 
number should be considered “textile” and “apparel” articles for pur- 
poses of U.S. Note 2(b), subchapter II, Chapter 98, HTSUS, and, there- 
fore, precluded from receiving duty-free treatment under this provision. 
Those articles (except petroleum and certain petroleum products) clas- 
sified in tariff provisions not containing a textile category number 
should be entitled to such treatment, assuming compliance with the re- 
quirements of this note. 


FOR FURTHER INFORMATION CONTACT: Craig Walker or Scott 
Rosenow, Commercial Rulings Division, Office of Regulations and Rul- 
ings, U.S. Customs Service, 1301 Constitution Ave., N.W., Washington, 
D.C. 20229, (202) 566-2938. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Section 222 of the Customs and Trade Act of 1990 (P.L. 101-382) 
amended U.S. Note 2, subchapter II, Chapter 98, Harmonized Tariff 
Schedule of the United States (HTSUS) (hereinafter “Note 2(b)”) to 
provide for duty-free treatment of articles, other than certain specified 
products, which are assembled or processed in a Caribbean Basin Initia- 
tive (CBI) beneficiary country (BC) wholly of fabricated components or 
ingredients (except water) of U.S. origin. This amendment was effective 
with respect to goods entered on or after October 1, 1990. 

Specifically, Note 2(b) provides as follows 


(b) No article (except a textile article, apparel article, or petroleum, 
or any product derived from petroleum, provided for in heading 
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2709 or 2710) may be treated as a foreign article, or as subject to 
duty, if- 
(i) the article is — 
(A) assembled or processed in whole of fabricated components 
that are a product of the United States, or 
(B) processed in whole of ingredients (other than water) that 
are a product of the United States, in a beneficiary country; and 
(ii) neither the fabricated components, materials or ingredients, 
after exportation from the United States, nor the article itself, be- 
fore importation into the United States, enters the commerce of 
any foreign country other than a beneficiary country. 
As used in this paragraph, the term “beneficiary country” means a 
country listed in General Note 3(c)(v)(A), HTSUS. 
As stated above, Note 2(b) specifies four categories of products which 
are excluded from duty-free treatment under this provision: textiles ar- 
ticles; apparel articles; petroleum; and certain petroleum products. 


Issue: 
What constitutes “textile” and “apparel” articles for purposes of de- 
termining eligibility for duty-free treatment under Note 2(b)? 


Analysis: 

The primary basis for the Customs Service position concerning what 
constitutes a “textile” and “apparel” article for purposes of Note 2(b) is 
the Congressional intent as indicated by the legislative history. Accord- 
ing to the conference report relating to section 222, the Senate version 
stated that “[t]he provision does not apply to any article currently ex- 
empt from CBI duty-free treatment (i.e., footwear, leather prod- 
ucts, canned tuna, petroleum and petroleum products, certain watches 
and watch parts as well as textiles and apparel).” Report 101-650, 
101st Cong., 2d Sess., reprinted in 1990 U.S. Code Cong. and Ad. News 
928, 1023 (emphasis added). Textiles and apparel which are exempt 
from duty-free treatment under the CBI (19 USC 2703(b)(1)) are only 
those articles which are subject to textile agreements. Therefore, when 
the House and Senate agreed in conference that “textiles and apparel” 
would be one of the categories of merchandise ineligible for Note 2(b) 
treatment, we believe that Congress intended to exclude only textile and 
apparel articles subject to textile agreements. [If an article is subject toa 
textile agreement, it is indicated in the HTSUS by the inclusion of tex- 
tile category number in the applicable tariff provision.] 

Further indication of the intent of Congress to define “textiles and ap- 
parel” as those articles subject to textile agreements is found in an ex- 
amination of a companion provision, section 212 of the Customs and 
Trade Act of 1990. Section 212 amended the CBI to provide for a five- 
year phased reduction in the rates of duty on “handbags, luggage, flat 
goods, work gloves, and leather wearing apparel * * *.” The conference 
report relating to section 212 provides that this phased duty reduction 
would not apply to those articles “that are also textile or apparel articles 
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which are subject to textile agreements * * *.” Report 101-650, 101st 
Cong., 2d Sess., reprinted in 1990 U.S. Code Cong. and Ad. News 928, 
1019. Thus, “textile” and “apparel” articles are consistently described 
in the legislative history of the Customs and Trade Act of 1990 as those 
articles which are subject to textile agreements. 

Consistent with the above analysis, Customs determined in Head- 
quarters Ruling Letter (HRL) 555950 dated August 30, 1991, that cot- 
ton hammock mattresses are eligible articles under Note 2(b) as they are 
classifiable in a HTSUS provision which does not include a textile cate- 
gory number. Similarly, in HRL 555777 dated September 24, 1991, we 
held that camera bags with an exterior surface of cotton or man-made 
fibers are ineligible for Note 2(b) treatment as they are classified in tar- 
iff provisions containing textile category numbers, while camera bags 
made of viny] or leather are eligible articles since they are not subject to 
textile agreements. 

Our determination that footwear and parts of footwear are eligible ar- 
ticles under Note 2(b), regardless of whether they are subject to textile 
agreements, is also based on the intent of Congress as exhibited by the 
legislative history. As stated above, the Senate version specifically ex- 
cluded from receiving duty-free treatment “any article currently ex- 
empt from CBI duty-free treatment (i.e. , footwear, leather products, 
canned tuna, petroleum and petroleum products, certain watches, and 
watch parts as well as textiles and apparel).” In the conference agree- 
ment, however, the House receded, with an amendment to apply the ex- 
clusion only to petroleum, petroleum products, and textiles and apparel. 
Therefore, it is Customs position that, in view of the final conference 
agreement which eliminated footwear from the list of precluded articles, 
there was a clear expression of Congressional intent to allow duty-free 
treatment under Note 2(b) to articles of footwear. 

Additional support for our position on the eligibility of footwear for 
Note 2(b) treatment is the separate tariff treatment under the HTSUS 
accorded to footwear versus textile and apparel articles. The notes to 
Section XI, HTSUS, specifically state that Section XI (entitled “Textiles 
and Textile Articles”) does not cover “[flootwear or parts of footwear 
* * * ” Finally, we find support in the fact that Congress historically has 
established distinctions in duty preference programs between textile 
and apparel articles, and footwear. In both the Generalized System of 
Preferences (GSP) (19 USC 2463) and the CBI (19 USC 2703), Congress 
specifically enumerated the categories of products which are not enti- 
tled to duty-free treatment under these programs. In each statute, tex- 
tile and apparel are specified as one category of excluded products, while 
footwear is explicitly named and included in a separate category. 

Customs has followed the above stated position on footwear and parts 
of footwear in HRLs 555742 dated November 5, 1990, and 555788 dated 
September 9, 1991. These rulings allowed duty-free treatment under 
Note 2(b) to footwear and footwear uppers made, at least in part, of tex- 
tile materials. 
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Conclusion: 

Tosummarize, it is Customs position that the controlling factor in de- 
termining whether articles constitutes “textile” and “apparel” articles 
for purposes of Note 2(b) is whether such articles (other than footwear 
and parts of footwear) are subject to textile agreements. Based on the 
legislative history and the treatment under the tariff provisions, it is 
also Customs position that footwear and parts of footwear are not “tex- 
tile” and “apparel” articles and, therefore, are eligible for duty-free 
treatment under Note 2(b), regardless of whether they are subject to 
textile agreements. 


Effective date: October 18, 1991. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 





U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 5-1991) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of September 1991 fol- 
low. The last notice was published in the Customs BULLETIN on October 
16, 1991. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, Room 2104, 1301 Constitution Avenue, 
N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 566-6956. 


Dated: October 22, 1991. 
JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 





U.S. CUSTO 
IPR RECORDATIONS ADD 


EXP DT NAME OF COP, TMK, TNM O 


19910909 20110909 GUSTAVIAN LLECTION 
19910909 20110909 1607 PLEASANTVILLE GERB 
19910909 20110909 1602 PLEASANTVILLE TOY 
19910909 20110909 1602 PLEASANTVILLE REVE 
19910909 20110909 1603 PLEASANTVILLE FIRS 
19910909 20110909 1605 PLEASANTVILLE LIBR 
19910911 20110911 BUGLE PUP ALARM CLOCK 
19910911 20110911 LITTLE PIG ALARM CLOCK 
19910911 LITTLE PUP ALARM CLOCK 
19910911 ONE MAN BAND ALARM CLO 
19910911 BULL ALARM CLOCK 
19910911 JUNGLE ELEPHANT ALARM 
19910911 ROCK 'N ROLL CHICKEN AL 
1991091] MOO COW ALARM CLOCK 
19910911 OLD PRO ALARM CLOCK 
19910911 ROCK '"N ROLL GIRL ALAR 
19910911 POWER BEAM ALARM CLOCK 
19910911 CHICKEN ALARM CLOCK 
19910911 WARRIOR ALARM CLOCK 
19910911 PIGGY BANK ALARM CLOCK 
19910917 GALLOPING HOBBY HORSE 


RECORDATION TYPE 


TMK 00474 19910907 20000116 STING 

00475 19910907 20000117 HENDERSON 

00476 19910907 20000612 AIRDYNE 

00477 19910907 20091024 MEDALLION 

00478 19910907 20090415 STING-RAY 

00479 19910907 20081119 "MAG" 

00480 19910907 20010212 MANUAL TRIGGER SPRAYER 
00481 19910907 20010219 MANUAL TRIGGER SPRAYER 
00482 19910907 20010312 HAND OPERATED TRIGGER 
00483 19910907 20010428 BRANDED LION AND LOGO 
00484 19910907 19971004 BRANDED LION 

00485 19910909 20010604 SWAN CREEK FARMS AND DE 
00486 19910909 20000529 SKIDS 

00487 19910909 20010712 SKIDZ 

00488 19910910 20071103 BILL BLASS 

00489 19910910 20071103 BB 

00490 19910910 20000313 COLTALIN IN CHINESE CHA 
00491 19910910 20000605 CENTRAL POINT SOFTWARE 
00492 20000605 CENTRAL POINT SOFTWARE 
00493 20010430 CENTRAL POINT 

00494 20030308 WERTHER'S 

00495 20000429 EPSON 

00496 20001218 SANTOS 

00497 19991212 DOONEY & BOURKE ALL-WE/ 
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BER HOUSE LAMP 
SHOPPE LAMP 
EREND'S HOUSE LAMP 
ST CHURCH LAMP 
RARY LAMP 


CK 
CLOCK 
LARM CLOCK 


M CLOCK 


SPRAYER 


ESIGN 


ARACTERS 


INCORPORATED 
INCORPORATED 


ATHER LEATHER 


OWNER NAME 


JACKIE JACOBSEN 
FLAMBRO IMPORTS, 
FLAMBRO IMPORTS, 
FLAMBRO IMPORTS, 
FLAMBRO IMPORTS, 
FLAMBRO IMPORTS, : 
RHYTHM WATCH COMPANY 
RHYTHM HATCH COMPANY 
RHYTHM HATCH COMPANY 
RHYTHM WATCH COMPANY 
RHYTHM WATCH COMPANY 
RHYTHM WATCH COMPANY 
RHYTHM WATCH COMPANY 
RHYTHM WATCH COMPANY 
RHYTHM WATCH COMPANY 
RHYTHM WATCH COMPANY 
RHYTHM WATCH COMPANY 
RHYTHM HATCH COMPANY 
RHYTHM WATCH COMPANY 
RHYTHM WATCH COMPANY 
T. L. PRODUCTS PROMOTING CO. 


SCHWINN BICYCLE COMPANY 
SCHWINN BICYCLE COMPANY 
SCHHINN BICYCLE COMPANY 
SCHWINN BICYCLE COMPANY 
SCHHINN BICYCLE COMPANY 
SCHHINN BICYCLE COMPANY 

AFA PRODUCTS, INC., DBA AFA 
AFA PRODUCTS, INC., DBA AFA 
AFA PRODUCTS, INC., DBA AFA 
POPLAR INDUSTRIES, INC. 
POPLAR INDUSTRIES, INC. 
TOWNSENDS, INC. 

RAF INDUSTRIES, INC. 

RAF INDUSTRIES, INC. 

BILL BLASS LTD. 

BILL BLASS LTD. 

FORTUNE PHARMACAL CO., LTD. 
CENTRAL POINT SOFTWARE, INC. 
CENTRAL POINT SOFTWARE, INC. 
CENTRAL POINT SOFTWARE, INC. 
AUGUST STORCK K.G. 

SEIKO EPSON KABUSHIKI KAISHA 
CARTIER, INCORPORATION 
DOONEY & BOURKE, INC. 
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10717791 U.S. CUSTOMS SI 
12:24:00 IPR RECORDATIONS ADDED I 


EXP DT NAME OF COP, TM TNM OR MS 


20060930 

20050813 

20050813 ALL-WEATHER LEATHER 
20050813 DUCK DESIGN 

20091107 DOONEY & BOURKE 

20060923 DOONEY & BOURKE 

20071222 ALL-WEATHER LEATHER 
19991212 DOONEY & BOURKE ALL-WEATHER 
20050820 DOONEY & BOURKE 
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SUBTOTAL RECORDATION TYPE 33 
TOTAL RECORDATIONS ADDED THIS MONTH 
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N SEPTEMBER 1991 


LEATHER 


OWNER NAME 


DOONEY 
DOONEY 
DOONEY 
DOONEY 
DOONEY 
DOONEY 
DOONEY 
DOONEY 
DOONEY 


BOURKE, 
BOURKE, 
BOURKE, 
BOURKE, 
BOURKE, 
BOURKE, 
BOURKE, 
BOURKE, 
BOURKE, 


INC. 
INC. 
INC. 
INC. 
INC. 
INC. 
INC. 
INC. 
INC. 
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APPLICATION FOR RECORDATION OF TRADE NAME: 
“CLUB DESIGN” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“CLUB DESIGN,” used by D.A. International, a corporation organized 
under the laws of the State of California, located at 2143 San Diego Ave- 
nue, San Diego, California 92110. 

The application states that the trade name is used in connection with 
oak desks, wall units and other wood furniture. The merchandise is 
manufactured in Mexico and the United States. 

Before final action is taken on the application, consideration will be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 


DATE: Comments must be received on or before December 238, 1991. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Intellectual Property Rights Branch, 1301 Constitu- 
tion Avenue, NW., (Room 2104), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Delois P. Cooper, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW., Wash- 
ington D.C. 20229 (202-566-6956). 


Dated: October 21, 1991. 
JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, October 24, 1991 (56 FR 55155)] 





U.S. CUSTOMS SERVICE 


19 CFR Part 111 
ANNUAL USER FEE FOR CUSTOMS BROKER PERMIT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of due date of broker user fee. 


SUMMARY: This is to advise Customs brokers that for 1992 the annual 
user fee of $125 that is assessed for each permit held by an individual, 
partnership, association, or corporate broker is due by January 2, 1992. 
This announcement is being published to comply with the Tax Reform 
Act of 1986. 


DATES: Due date for fee: January 2, 1992. 


FOR FURTHER INFORMATION CONTACT: Robert W. Page, Chief, 
Entry Compliance Branch (202) 566-5307 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 13031 of the Consolidated Omnibus Budget Reconciliation 
Act of 1985 (Pub. L. 99-272) established that an annual user fee of $125 
is to be assessed for each Customs broker permit held by an individual, 
partnership, association, or corporation. This fee is set forth in the Cus- 
toms Regulations in section 111.96 (19 CFR 111.96). 

Section 111.96, Customs Regulations, provides that the fee is payable 
for each calendar year in each district where a broker has a permit to do 
business by the due date which will be published in the Federal Register 
annually. 

Section 1893 of the Tax Reform Act of 1986 (Pub. L. 99-514), provides 
that notices of the date on which payment is due of the user fee for each 
broker permit shall be published by the Secretary of the Treasury in the 
Federal Register by no later than 60 days before such due date. 

This document notifies brokers that for 1992 the due date for pay- 
ment of the user fee is January 2, 1992. It is expected that annual user 
fees for brokers for subsequent years will be due on or about the first of 
January each year. 


Dated: October 16, 1991. 
MIcHAEL H. LANE, 
Deputy Commissioner of Customs. 


[Published in the Federal Register, October 24, 1991 (56 FR 55072)) 











U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 101 


DEFINITION AND EXTENSION OF PORT LIMITS OF 
RIO GRANDE CITY, TEXAS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions pertaining to the field organization of Customs by defining and ex- 
tending the geographical limits of the port of entry of Rio Grande City, 
Texas. The proposed change is being made as part of Customs continu- 
ing program to obtain more efficient use of its personnel, facilities, and 
resources and to provide better service to carriers, importers, and the 
general public. 


DATE: Comments must be received on or before December 23, 1991. 


ADDRESSES: Written comments (preferably in triplicate) may be ad- 
dressed to and inspected at the Regulations and Disclosure Law Branch, 
Room 2119, U.S. Customs Service, 1301 Constitution Avenue, N.W., 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Linda Walfish, Office of 
Inspection and Control (202-566-9425). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

As part of continuing program to obtain more efficient use of its per- 
sonnel, facilities, and resources and to provide better service to carriers, 
importers, and the general public, Customs is proposing to amend 
§ 101.3, Customs Regulations (19 CFR 101.3), by defining and extend- 
ing the geographical limits of the port of entry of Rio Grande City, Texas. 

In the list of Customs regions, districts, and ports of entry set forth in 
§ 101.3(b), Customs Regulations, Rio Grande City is listed as a port of 
entry in the Laredo, Texas, Customs District within the Southwest Re- 
gion. Rio Grande City was designated as a port of entry within the Dis- 
trict of Laredo as part of a reorganization of Customs communicated to 
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Congress by President Taft in a message dated March 3, 1913 (set forth 
in T.D. 33249 dated March 10, 1913). Although the geographical limits 
of the Rio Grande City port of entry were never specifically defined, Cus- 
toms has considered those limits to be the area serviced by the water dis- 
trict in Rio Grande City. 

Customs has determined that the port limits of Rio Grande City 
should be clearly defined and should be extended in order to meet the 
growing demand for Customs services in and around the community of 
Rio Grande City. Definition and extension of the port limits would elimi- 
nate present imprecision regarding the correct limits and would obviate 
the collection of reimbursement required for Customs inspectional 
services provided in areas not considered to be within the port of entry 
limits as presently administered by Customs. The proposed extended 
geographical limits of the Rio Grande City port of entry are as follows: 


On the east, from a point-of-beginning on the United States-Mexico 
international boundary, directly north to the intersection of U.S. 
Highway 83 and FM (Farm to Market)-2221, north and then east on 
FM-2221 to FM-492, east on FM-492 to FM-681, and north on 
FM-681 to FM-1017; on the north, west on FM-1017 to the inter- 
section of FM—1017 and FM-755 at the Village of La Gloria, south 
on FM-1017/755 and then west on FM-1017 to FM—2686, and west 
on FM-2686 to FM-649; on the west, south on FM-649 to US. 
Highway 83, and from the intersection of FM-649 and U.S. High- 
way 83 directly south to the United States-Mexico international 
boundary; on the south, east along the United States-Mexico inter- 
national boundary to the point-of-beginning. 
If the proposed port limits of Rio Grande City are adopted, the list of 
Customs regions, districts, and ports of entry in 19 CFR 101.3(b) will be 
amended accordingly. 


COMMENTS 

Before adopting this proposal, consideration will be given to any writ- 
ten comments timely submitted to Customs. Comments submitted will 
be available for public inspection in accordance with the Freedom of In- 
formation Act (5 U.S.C. 552), § 1.4, Treasury Department Regulations 
(31 CFR 1.4), and§ 103.11(b), Customs Regulations (19 CFR 103.11(b)), 
on regular business days between the hours of 9:00 a.m. and 4:30 p.m. at 
the Regulations and Disclosure Law Branch, Room 2119, U.S. Customs 
Service Headquarters, 1301 Constitution Avenue, N.W., Washington, 
D.C. 


AUTHORITY 
This change is proposed under the authority of 5 U.S.C. 301 and 19 
U.S.C. 2, 66 and 1624. 
REGULATORY FLEXIBILITY ACT 


Customs routinely establishes, expands, and consolidates Customs 
ports of entry throughout the United States to accommodate the volume 
of Customs-related activity in various parts of the country. Although 
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this document is being issued with notice for public comment, it is not 
subject to the notice and public procedure requirements of 5 U.S.C. 553 
because it relates to agency management and organization. Accord- 
ingly, this document is not subject to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). 


EXECUTIVE ORDER 12291 


Because this document relates to agency organization and manage- 
ment, it is not subject to E.O. 12291. 


DraFTING INFORMATION 
The principal author of this document was Francis W. Foote, Regula- 
tions and Disclosure Law Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other offices partici- 
pated in its development. 
MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: October 4, 1991. 
JOHN P. SIMPSON, 
Acting Assistant Secretary of the Treasury. 


(Published in the Federal Register, October 24, 1991 (56 FR 55102)] 


PROPOSED INTERPRETATIVE RULE RELATING TO THE TAR- 
IFF CLASSIFICATION OF IMPORTED PROTECTIVE FOOT- 
WEAR 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Extension of time for comments. 


SUMMARY: This notice extends the period of time within which inter- 
ested members of the public may submit comments on Customs review 
of its position with respect to the tariff classification of imported foot- 
wear having “waterproof” qualities under subheading 6404.19.20, Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA). A 
notice inviting the public to comment on Customs review of its position 
with respect to the tariff classification of imported footwear having “wa- 
terproof” qualities under subheading 6404.19.20, HTSUSA, was 
published in the Customs Bulletin on August 21, 1991 (25 Cust. Bull 15). 
Comments were to have been received on or before October 21, 1991. 
Customs has received a request to extend the period of time for the sub- 
mission of comments. The requestor states additional time is required 
to prepare reasonably responsive comments. Customs believes the 
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request has merit. Accordingly, the period of time for the submission of 
comments is being extended 30 days. 


DATE: Comments must be received on or before November 20, 1991. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to, and inspected at, the Regulations and Disclosure Law 
Branch, U.S. Customs Service, 1301 Constitution Avenue NW., Room 
2119, Washington, D.C. 20229. 

Comments submitted will be availabie for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), section 1.4, 
Treasury Department Regulations (31 CFR 1.4) and section 103.11(b), 
Customs Regulations (19 CFR 103.11(b)), between 9 a.m. and 4:30 p.m. 
on normal business days, at the address above. 


FOR FURTHER INFORMATION CONTACT: Donald F. Cahill, Com- 
mercial Rulings Division, U.S. Customs Service, 1301 Constitution 
Ave., Washington, D.C. 20229, (202) 566-8181. 


Dated: October 21, 1991. 
File: HQ 089909 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 





United States Court of 
International Trade 
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Chief Judge 
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* Acting as Chief Judge, effective May 1, 1991, pursuant to 28 U.S.C. § 253d. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 91-93) 


Mirtsu1 & Co. Ltp.; Mirsut & Co. (U.S.A.), INc., PLAINTIFFS v. 
UNITED STATES, DEFENDANT 


Court No. 90-12-00633 
OPINION 
[Plaintiffs’ motion to supplement the administrative record granted] 
(Dated October 15, 1991) 


Willkie, Farr & Gallagher, (Christopher Dunn and Daniel L. Porter) for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director Commercial 
Litigation Branch, Civil Division, United States Department of Justice, (Velta A. 
Melnbrencis) for defendant. 

MusecraVveE, Judge: Plaintiffs Mitsui et al. instituted this action under 
19 U.S.C. § 1516a (1991) seeking judicial review of the final results of 
antidumping administrative reviews announced in Steel Wire Strand 
For Prestressed Concrete From Japan; Final Results Of Antidumping 
Duty Administrative Review, 55 Fed. Reg. 46,853 (November 7, 1990). 
Plaintiffs now move the Court to supplement the administrative record 
submitted by defendants with the following documents: 

Letter dated April 24, 1979 to Mitsui from the U.S. Customs Service 
and the antidumping questionnaire attached to the letter; 

Letter dated February 5, 1981 to Mitsui from the U.S. Department 
of Commerce, and the questionnaire attached to the letter; 
Letter dated December 18, 1981 to Mitsui from the U.S. Depart- 
ment of Commerce, and the questionnaire attached to the letter; 
Letter dated December 29, 1982 to Mitsui from the U.S. Depart- 
ment of Commerce, and the questionnaire attached to the letter; 
Letter and questionnaire from the U.S. Department of Commerce 
seeking information for period December 1, 1982 —- November 30, 
1983; 

All transcripts and notes of the disclosure conference held in the 
underlying administrative proceeding. 

Defendant consents to plaintiffs’ motion with respect to the first four 
of the documents listed. It opposes the motion with respect to the last 
two requests. 

The record for review is defined by 19 U.S.C. § 1516a(b)(2) as 

(i) a copy of all information presented to or obtained by the Secre- 
tary, the administering authority, or the Commission during the 


re 
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course of the administrative proceeding, including all governmen- 
tal memoranda pertaining to the case and the record of ex parte 
meetings required to be kept by section 1677f(a)(3) of this title; and 
(ii) a copy of the determination, all transcripts or records of confer- 
ences or hearings, and all notices published in the Federal Register. 


Defendant states that it has been unable to locate a copy of the letter 
and questionnaire seeking information for the period of December 1, 
1982 —- November 30, 1983, and therefore cannot determine whether the 
document should be a part of the administrative record. Defendants’ 
Partial Opposition To Plaintiffs‘ Motion To Clarify And Supplement 
The Administrative Record, at 2. Plaintiffs have also been unable to lo- 
cate the letter. Plaintiffs’ Motion To Clarify And Supplement The Ad- 
ministrative Record, n.3 at 5. The Court concludes that the letter is 
within the ambit of “information presented to or obtained by the ad- 
ministering authority” and thus should properly be included in the ad- 
ministrative record. 

Defendant vigorously opposes adding transcripts and notes of the dis- 
closure conference to the administrative record, arguing that plaintiffs 
are seeking to require Commerce to create documents for the adminis- 
trative record. Defendant maintains that a disclosure conference is sim- 
ply an informal meeting, not held to obtain factual information, and 
that no statute or regulation requires Commerce to prepare a transcript 
of the hearing. Therefore, no court reporter is present, and Commerce 
does not record or tape the discussions at the conference. Defendants’ 
Partial Opposition, at 4. 

Plaintiffs do not allege that notes or records were kept of the confer- 
ence, but state that “The resolution of the dispute between Mitsui’s 
account of the facts and the account by the Commerce Department will 
be enhanced if the Department has notes or records of the disclosure 
conference” (emphasis added). Plaintiffs’ Motion To Supplement, at 9. 
No “transcript or record” within the meaning of 19 U.S.C. 
§ 1516a(b)(2)(A)(ii) was kept. 

As plaintiffs concede, the disclosure conference was held in order for 
Commerce to explain its calculation methodology in making its prelimi- 
nary determination. Plaintiffs seek the “transcripts and notes” to help 
prove that they first learned at the disclosure conference of deficiencies 
in its response and do not allege that information was presented to Com- 
merce at the conference, or that Commerce used the conference to ob- 
tain information. Plaintiffs thus do not seek “information presented to 
or obtained by” Commerce under § 1516a(b)(2)(A)(ii). The Court con- 
cludes that the notes which plaintiffs seek are not a part of the record for 
review. Discovery outside the administrative record is allowed in four 
situations. First, when there is such a failure to explain the administra- 
tive action as to frustrate judicial review. Second, when it appears that 
the agency has relied upon documents not included in the record. Third, 
to permit an explanation or clarification of technical terms in the record. 
Lastly, where there has been a showing of bad faith on the part of the 
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agency. Armco Inc. v. United States, __ CIT , 712 F. Supp. 214, 216 
(1989). Plaintiffs do not allege that any of these situations exist here, 
and plaintiffs’ request to supplement the administrative record with 
notes that are not within the scope of § 1516a(b)(2) is therefore denied. 

Accordingly, Commerce is ordered to transmit to the Court the follow- 
ing documents which shall become a part of the administrative record: 
letter dated April 24, 1979 to Mitsui from the U.S. Customs Service and 
the antidumping questionnaire attached to the letter; letter dated Feb- 
ruary 5, 1981 to Mitsui from the U.S. Department of Commerce, and the 
questionnaire attached to the letter; letter dated December 18, 1981 to 
Mitsui from the U.S. Department of Commerce, and the questionnaire 
attached to the letter; letter dated December 29, 1982 to Mitsui from the 
U.S. Department of Commerce, and the questionnaire attached to the 
letter; letter and questionnaire from the U.S. Department of Commerce 
seeking information for period December 1, 1892 - November 30, 1983. 
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